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Current Lopics. 
N the wake of the rejoicing and marveling 
over the unparalleled victory of Admiral 
Dewey and his gallant Asiatic squadron over 
the Spanish fleet in the Philippines will 


speedily come a sobering sense of the great | 


responsibility of the United States with re- 
spect to the future of these fertile islands. 
The problem thus presented, no matter in 
what light it may be viewed, is an exceed- 
ingly difficult, and may prove a very embar- 
rassing one to this government. Aside from 
the remote situation of the Philippines from 
our nearest Pacific coast —a distance ap- 
proximately 7,000 miles—and the well- 
known fact that several of the leading nations 
of Europe have long looked upon these 
islands with covetous eyes, the topography 
of the country and the character of the popu- 
lation present difficulties of administration 
from which any but a self-reliant, vigorous 
and resourceful nation might well shrink. 
Assuming that Commodore Dewey has cap- 
tured the capital of the Philippines, has 
hoisted the flag of the United States over the 
custom house, and is administering the gov- 
ernment there, and that our sovereignty so 
far as Spain herself is concerned cannot be 
disputed, yet, as has been pointed out by ex- 
perts in international law, our sovereignty 
cannot be transferred to any other nation for 
the reason that we are in no position to give 
a perfect title. Mr. Frederick R. Coudert, 
of New York, holds to the view that while 
Voi. 57 — No. 21. 








we may retain the islands as against the 
world, if we choose; while we may establish 
a republic there, or may say to Spain that 
we shall retain the islands until she has paid 
us an indemnity for the cost of the war, hold- 
ing her former possessions as a mortgage for 
the security of that indemnity, we cannot 
transfer the islands to any other nation un: 
we have obtained absolute title by such ac- 
knowledgment of that title as Spain may 
make in a treaty of peace. This also seems 
to be the view of Henry Wade Rogers, presi- 


‘dent of the Northwestern University, at 


Evanston, Ill., also a recognized authority in 
international law, who asserts that the 


| United States does not now own the Philip- 


pine Islands even though Commodore 
Dewey has taken them and raised the 
American flag over the capital. According 
to Dr. Rogers’ view, in order to secure own- 
ership we must announce our intention to 
appropriate the islands. Such announce- 
ment is usually made by proclamation of 
annexation. Further, we must demonstrate 
our ability to keep the islands, which can be 
done by holding them until the establish- 
ment of peace, or an equivalent of peace. 
There can be no doubt that ownership and 
sovereignty are not acquired by the bare fact 
of possession. Vattel and writers on inter- 
national law since his time have abandoned 
the theory that territory passes as res nullius 
into the possession of an occupant. The 
original character of the inhabitants remains 
unaltered, and in this case the United States 
can have nothing better than a quasi sover- 
eignty over the Philippine Islands. Con-_ 
quest does not, per se, give the conqueror 
plenum dominum utile, but a temporary right 
of possession and government (2 Gall. 486; 
3 Wash. C. C. 101; 8 Wheat. 591; 2 Bay, 
229; 2 Dall. 1; 12 Pet. 410). There is in this 
connection an important distinction to be 
kept in mind between the rights acquired by 
conquest and those acquired by discovery. 
As Story points out, the right which the 
English government claimed over the terri- 
tory now composing the United States was 
not founded on conquest, but discovery. 
Our position with respect to the Philippine 
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Islands is, in short, that of a belligerent in 
de facto possession of the territory belong- 
ing de jure to another nation. As stated by 
Hall, the belligerent has “ a claim as of right 
to the obedience of the conquered popula- 
tion, the exercise of which was limited only 
by the qualifications, which gradually be- 
came established, that he must not, as a gen- 
eral rule, modify the permanent institutions 
of the country, and that he must not levy 
recruits for his army.” As now generally 
recognized, there is a tendency to supersede 
this view by the notion that the enemy gains 
no civil jurisdiction at all, only the right to 
govern the country as a military necessity, 
or an incident of hostilities, and that all the 
original rights of the State and the duties of 
the subjects remain latent, to revive on 
abandonment of the country, or to be trans- 
ferred formally by treaty at the end of the 
war by which the mere occupation is trans- 
formed into definite and permanent con- 
quest. Under this more rational rule the 
enemy in possession is not in the position of 


a sovereign, even de facto, but as the military 
power in possession. 


Military rule super- 
sedes civil administration, but is to be exer- 
cised so far as possible through the native 
institutions and officials, from whom the in- 
vader may exact obedience, but not allegi- 
ance. As has been well said: “ He may not 
interfere with religion, but may suspend 
judicial process. He may not take private 
property compensation, but may 
supervise the public revenues and expendi- 
tures. He may levy fines or inflict the death 
penalty for offenses which menace his mili- 
tary jurisdiction, but cannot treat such of- 
fenses as treason. 


without 


He can do anything 
which can be shown to be a military neces- 
sity, but nothing as a sovereign act. He may 
exercise almost any compulsion over the in- 
habitants, but can exact nothing from them 
as a duty. On the contrary, he has distinct 
duties toward them. Having suspended the 
regular government, he is bound to main- 
tain order, to make life and property secure, 
to limit his interference with native laws and 
institutions and his destruction of public and 
private property to the necessities of war, 








and to leave the territory, if occupation does 
not become conquest, as nearly in its original 
state as these necessities permit.” 

In this view, which is without doubt the 
most modern and enlightened one, the re- 
sponsibility of the United States with respect 
to the Philippine Islands, Cuba and Porto 
Rico is very great, and may be found to |x 
very embarrassing. The future policy of this 
country with reference to these colonies 0: 
Spain we do not propose to discuss at th 
time, but it may be doubted whether the 
United States can wisely enter upon a colo 
nial policy which involves the permanent 
acquisition of territory located many thou- 
sands of miles from our nearest coast, espe- 
cially when we remember that the people 
who inhabit these islands, particularly the 
Philippines, are not of such character as 
justify investing them with American citizen- 
ship. On the other hand, would it not be 
almost a for us to hand over the 
islands again to the tender mercies of the 
Spaniards, with the certainty of the repet.tion 
and continuance of the gross misgovern- 


crime 


ment and official plundering which have for 
so long a period prevented their develop- 
ment? Thus, in whatever light it is viewed, 
our success at Manila ought to bring sober- 
ing thought rather than prolonged rejoicing. 


The discussion of the value and expedi- 
ency of dissenting opinions is by no means 
ended yet. Indeed, such discussion seems to 
spring up perennially, showing at least a very 
decided and significant amount of vitality 
and energy on the part of those who oppose 
on principle the policy of permitting the 
publication of the views of the minority of a 
legal tribunal on a given question or series 
of questions. Some trenchant remarks have 
been made on both sides of the controversy. 
Perhaps the strongest argument against dis- 
senting opinions is that based upon the 
principle that a decision should be that of 
the court and not of the judges as individ- 
uals; that it is a maxim of the law that it is 
to the interest of the public that there should 
be an end to litigation, in which view it is to 
the advantage of the public that when a ques- 
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tion is settled by the highest tribunal it 
should remain settled for all time ; that a dis- 
senting opinion, if well written, impresses not 
only the particular litigant, but all who read 
it, with the idea that injustice has been done 
by the courts, thus weakening them in the 
popular esteem. While there is more or less 
force and truth in these views, we most de- 
cidedly dissent from the proposition that “a 
question once settled should remain settled 
forever.” That depends, or ought to depend, 
upon whether it is settled right. It has been 
truly said by our contemporary, the New 
York Law Journal, that “it can do no real 
injury, and may often be productive of sub- 
stantial good, for the courts to furnish the 
reasons for dissents. If they are weak and 
unconvincing they only serve to strengthen 
the authority of the prevailing opinion. If, 
on the other hand, the weight of argument is 
with the dissenters, the dissenting opinion 
have most important 
future cases involving the same or closely 


will bearing upon 


similar issues.” We may add that in our 
opinion the publication of dissenting opin- 
ions not infrequently prevents injustice being 
done by showing to the profession and to 
the public that the majority is wrong. We 
have in mind several recent instances in 
which, according to the consensus of opin- 
ion of the members of the profession, the 
dissenting opinions are right and those of 
the majority clearly wrong. It is evident that 
without the publication of the dissent and 
the reasons therefor the errors of the ma- 
jority would have gone unexposed at least 
for a much longer time. Thus, in our view, 
the publication of dissenting opinions, so far 
from keeping the law unsettled, tends di- 
rectly to settle it, and to settle it right. True 
it is that upon the respect of the people for 
the courts depends to a large extent the 
very life of the Republic; but the idea that 
even our judges are infallible has long since 
gone into eclipse, together with that other 
played-out notion that the king can do no 
wrong. While majorities are doubtless 
more often right than wrong, minorities have 
rights which majorities are bound to respect . 
and among these rights is or ought to be the 





privilege of making known to the world the 
reasons for the faith that is in them. Thus 
the precious spark of truth will be struck out 
on the anvil of free discussion. 

Dissenting opinions are clearly in line with 
an untrammeled press, and thoroughly in ac- 
cordance with the genius of our free institu- 
tions. 


The Hon. F. S. Monett, attorney-general 
of Ohio, has decided that a State officer can- 
not hold a military commission under the 
United States government without resigning 
his office. The opinion of the law officer 
was asked for by State Senator Henry J. 
May, who was also a captain of a military 
company in the Ohio National Guard, and 
was desirous of enlisting in the military serv- 
ice of the United States and receiving a like 
commission as captain in the volunteer army 
of the United States. The attorney-general 
quotes the Constitution of the United States, 
art. I, sec. 6, to the effect that “no person 
holding any office under the United States 
shall be a member of either house during his 
continuance in office,” clearly indicating that 
it was the express intention of the founders 
of the government to absolutely divorce the 
legislative from the military, and thereby 
making the holding of office under each in- 
compatible. The Federal Statutes (sec. 
1222, R. S.) also provide that no officer of 
the army on the active list shall hold any 
civil office whether by election or appoint- 
ment, and that every such officer who ac- 
cepts or exercises the functions of a civil 
office shall thereby cease to be an officer of 
the army, and his commission shall be 
thereby vacated. The Constitution of the 


State of Ohio (art. 2, sec. 4) expressly pro- 
vides that “no person holding office under 
the authority of the United States or any 
lucrative office under the authority of this 
State shall be eligible to or have a seat in 


the general assembly.” For these and other 
reasons the attorney-general holds that the 
acceptance of a commission in the United 
States service as captain, being under the 
president of the United States as com- 
mander-in-chief, vests the person so accept- 
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ing with an office within the meaning of the 
State and Federal statutes, and that the pro- 
posed enlistment in the case referred to 
would work a forfeiture of the office of State 
senator, perhaps even without a judicial de- 
cree in the State courts. 


If one is to judge from the numerous let- 
ters which the ALBANY Law JOURNAL con- 
tinues to receive from lawyers and judges in 
all parts of the State, and the caustic com- 
ments heard constantly with reference to the 
letting of the contract for the publication of 
the Miscellaneous Reports, the last has not 
been heard, by any means, of this peculiarly 
unsavory episode. Some few of these letters 
we may conclude to publish in the near 
future, merely for the purpose of showing to 
our readers how strongly the profession feel 
on the subject. The unenviable position in 
which the reporter to-day finds himseli 
hardly bears out the predictions of his 
friends that he would make an admirable 
court reporter, and it can be said, entirely 
without prejudice, that there is a decided and 
growing demand for his resignation, under 
the pressure of which he may yet be com- 
pelled to vacate the office. In support oi 
this just demand ample reasons have alread) 
heen given by our correspondents, and it is 
unnecessary for us to add anything to them 
at this time. If, however, the reporter stili 
persists, as seems probable, in disregarding 
and defying this clear demand, it may be 
found advisable to abolish the office by con- 
solidation with that of Supreme Court re- 
porter, in favor of which plan many strong 
and cogent reasons can be easily adduced. 
Such reasons we may take occasion to reter 
to in the near future, in detail. Meanwhile 
we promise to keep our readers thoroughly 
informed as to the feeling of the profession 
and the:general public with reference to ths 
outrageous award. 


Mr. Harry E. Griswold, who for the past 
eighteen years has been the assistant libra- 
rian in the law department of the State 
library, has been recently appointed by the 
judges of the Appellate Division of the Su- 
preme Court in the First Department to the 





position of assistant librarian of the Supreme 
Court library in New York city. Our ac- 
quaintance with Mr. Griswold and his work 
at the State library enables us to say that the 
judges have made no mistake in the appoint- 
ment. He has been for these many years an 
able assistant to his father, Mr. S. B. Gris- 
wold, who is so well known to the bench 
and bar of the State as the librarian of the 
State law library, and who has nearly com- 
pleted a continuous service of thirty years as 
such librarian. Mr. Harry Griswold has, 
like his father, acquired in a remarkable de- 
gree the rare faculty of “ knowing where to 
find the law,” and he will thus be able to 
render most valuable service to the judges 
who frequent the library to which he goes. 
In addition to his duties as assistant libra 
rian, he has prepared several compilations of 
statutes and law catalogues, and has assisted 
in the preparation of the subject-index cata- 
logues of the State law library of 1882 and 
1&3. It is a real pleasure to us to be able 
to speak, from personal knowledge, of Mr. 
Griswold’s uniform courtesy, fidelity and 
efficiency, and while the lawyers and judges 
of the metropolis are to be heartily congratu 
lated upon their rare good fortune ia sesur- 
ing the faithful and 
competent assistant, we cannot refrain from 


services of such a 
expressing the sincere regret which the law- 
yers whom he has served, and in whose be- 
half he has given eighteen years of his life, 
will experience at his departure from the 
State law library. 


The memorial to James Fraser Gluck, 
which the ALBANY LAw JourNaAt published 
in last week’s issue, has been received with 
every evidence of marked favor all over the 
State, and particularly in Buffalo, where Mr. 
Gluck held such a notable position in legal 
and literary circles, and in the estimation of 
his fellow-citizens. Several of the great Buf- 
falo dailies published the memorial in full, 
from advance proofs supplied them by the 
ALBANY Law JouRNAL, and made fitting 
editorial reference to it. There is a consen- 
sus of opinion that in this paper Mr. L. B. 
Proctor has reached the “ high-water mark ” 
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of his remarkable literary success. Many | way a narrower road of an agreed grade, material 


letters have been received by the JourRNAL, 
couched in highly complimentary terms. In 
one of these, written by one of the best- 
known scholars of Buffalo, the writer says: 
“It is a noble tribute, and as just as it is 
noble. It is magnificent in general form and 
conception, and beautiful in its literary char- 
acter. It has the warmth of friendship, but 
I do not think it is in any respect overstated. 
It is appreciative of his superiorities of mind 
and culture, but its force is not lessened by 
any extravagant eulogium. Mr. Gluck was 
a man of rare gifts, and he is very happy in 
his eulogist.” All of which the ALBAny LAw 
JourNAL heartily endorses. Mr. Proctor 
was happy in having so sympathetic a theme, 
and he gave to it, by his taste, judgment and 
literary skill, rare beauty and charm. The 
JouRNAL deems itself fortunate in having 
been permitted to enrich its columns with 
such a noble production. 


——__¢—_—_—__ 


Notes of Cases. 


Easements — Rights of Grantees. —In the suits 
in equity of Anna S. Rotch and Sophia B. Thayer 


dicial Court of Maine has just handed down an 
opinion in favor of the defendants. These suits 
were brought asking for an injunction to restrain 
the defendants from widening a private way to the 
full width of fifty feet as described in deeds and 
shown upon plans. The opinion of the court, 
which is by Judge Emery, is an exhaustive and 
lucid analysis of the facts and of the law applicable 
to the cases. The following is the rescript: 

1. A grantee of a road or way of a definite 
width, without restrictions, can use the entire spe- 
cified width, and is not confined to a road or path 
of a necessary or convenient width even. 

2. Such a grantee is not restricted to the mere 
right of passage over the natural surface of the 
land within the boundaries of the way, but can 
construct over the entire width a road suitable, in 
material, grade, surface and other respects, for the 
convenient enjoyment of grant according to at- 
tendant circumstances. 

3. Any one of several owners of such a road or 
way may, at his own expense at least, fit the way 
for his own convenient use, but not to materially 
impede any other owner in his convenient use of 
the same way. 

4. When all the owners of the easement of such 
a way have constructed through the middle of the 





| negligence for personal 
v. Johnston Livingston et al., the Supreme Ju- | 


| denly stricken with paralysis. 





and surface, without stipulating that such road 
shall not thereafter be widened, a subsequent wid- 
ening of such road by any easement owner, even 
to the full width of the way, with same grade, 
material, etc., is, in the absence of qualifying cir- 
cumstances, a reasonable exercise of his right. 

5. Where the owners of the land and the owners 
of the easement of a way of definite width and 
location upon the earth’s surface become parties 
to an indenture, for the declared purpose of chang- 
ing the location of a part of the way, such inden- 
ture will not be construed as abridging or enlarg- 
ing the extent of the easement originally granted 
unless such purpose clearly appears from the whole 
instrument and attendant deeds, etc., even though 
the words of the grant of the easement in the new 
location read by themselves might seem to confer 
a greater or less easement than was originally 
granted. 

6. In amicable though contentious suits in 
equity, costs will not ordinarily be awarded against 
either party. 

Master and Servant — Negligence — Lead Fac- 
tory — Lead Poisoning.—In Berry v. Atlantic 
White Lead Co., decided by the New York Su- 


| preme Court, Appellate Division, Second Depart- 


ment, on May 10, 1808, it was held that a workman 
cannot recover for injuries to his health in work- 
ing in a lead factory when he is informed of the 
danger of lead poisoning. This was an action for 
injuries. The plaintiff 
was employed in the company’s works, which cov- 
ered two and a half city blocks, in which there 
were nearly five hundred workmen. His employ- 


| ment, as assistant engineer and machinist, ran 


from July, 1889, to July, 1890, when he was sud- 
He attributed this 
affiiction to lead poisoning from his working for 


| the defendant, of the danger of which, he alleged, 


he was not informed by it, but, on the contrary, 
was assured that there was no such danger. The 
answer denies that the business is dangerous to 
the health of its workmen, or that it informed 
viaintiff that there was no danger to his health. It 
appeared on the trial that the plaintiff was warned 
by defendant’s chief engineer “to be very careful 
and wash himself carefully, and use pearline, and 
be particularly careful to wash the lead dust from 
his moustache,” and from his mouth and gums, 
and other warnings were given to him. It further 
appeared that sponges and handkerchiefs are sup- 
plied by the defendant for the use of the men. 
The plaintiff testified that the workmen were more 
or less sick every week. 

The court (Goodrich, P. J.) said in part: The 
common knowledge of men and a constant op- 
portunity to see the precautions which were ob- 
served in the factory, some of which he was 
directed to observe; the sickness of the workmen 
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and the notice that there was danger from lead 
dust, which the plaintiff does not deny, must con- 
trol us in the decision of this case. A servant as- 
sumes not only all the risks incident to his 
employment, but all dangers which are obvious 
and apparent, and the instinct of self-preservation, 
the law assumes, will sufficiently guard him. (140 
N. Y. 450; 128 Id. 221.) There is no sufficient 
evidence in this case to justify the assumption that 
paralysis is a necessary concomitant of working 
in a lead factory, nor that any liability of the de- 
fendant can be predicated simply upon the fact that 
the plaintiff's paralysis resulted from lead poison- 
ing. Judgment affirmed. 


Nuisance — Abatement. — A ditch draining the 
defendant’s land filled up through natural causes, 
and a pond formed on the premises. The water 
in this stagnated and became annoying and in- 
jurious to the neighborhood. Held, that this is 
not a nuisance in the legal sense, and the justices 
of the peace cannot order its abatement under 
Civil Code, section 4760 (Roberts v. Harrison, 
28 S. E. Rep. 955 [Ga.]). 

The court goes on the ground that a legal nui- 
sance cannot result from natural causes alone, but 
that the act of man must have contributed -to its 
existence. The very meager authority on the sub- 
ject in this country supports the present case (1 
Wood, Nuis., sec. 116; Barring v. Com., 2 Duv. 95 
[Ky.]; State v. Rankin, 3 S. C. 438). The opposite 
view is suggested in 1 Bish., Cr. L., secs. 316, 828. 
This is upheld by the authority of an early Eng- 
lish decision (King v. Wharton, 12 Mod. 510) and 
seems to be the correct view. It is the existence 
of the nuisance which is complained of as injurious 
to the public. To say that it shall be allowed to 
continue because it is the result of natural causes 
scems to give an inadequate reason either on the 
ground of principle or public policy (Harvard Law 
Review, May, 1808). 

Street Railway — Negligence — Passenger on 
Step — Car Lurching at Curve — Warning. — In 
Schaefer v. Union Railway Co., decided by the 
New York Supreme Court, Appellate Division, 
First Department, May 6, 1808, it was held that it 
is negligence to turn a sharp curve without warn- 
ing by which a passenger riding on a step of a 
crowded car is thrown off and injured. This was 
an appeal from judgment and denial of a new trial. 
Action for personal injuries. Plaintiff was com- 
pelled to ride upon the step of the car, as it was 
crowded, and the car, running down a consider- 
able incline, at the bottom it struck a short curve 
and lurched violently, throwing him off and so 
causing him the injuries complained of. He was 
smoking and steadying himself by holding with 
his right hand the rail on the body of the car, and 
no notice was given to him of and he was not 








aware of the existence of the curve and the danger 
in rounding it. The defense put on the stand its 
claim agent, who testified that the conductor and 
motorman were required to make reports of any- 
thing and everything which occurred during their 
trips, but that in this case they had neglected their 
duty, and he had heard nothing about it. 

The court (Rumsey, J.) said in part: That no 
report was made was of no consequence in the 
case. The defendant has shown no ground what- 
ever for reversal. Whether it was contributory 
negligence for the plaintiff to assume the position 
he did upon the car under the circumstances was 
clearly a question for the jury. (67 N. Y. 5096; 118 
id. 556.) The defendant, in receiving him as a 
passenger and permitting him to ride upon the 
step, owed him a duty to take reasonable care that 
he was not exposed to unnecessary danger. (149 
N. Y. 336.) The lurching of the car, of which no 
warning was given to provide against it, was evi- 
dence of negligence upon which the jury might 
well have found its verdict. Judgment affirmed. 


an - ” 


THE OLD-FASHIONED AND THE MODERN 
LAWYER. 


GREAT many of us distinctly remember the 
A old-fashioned “prominent”? lawyer whose 
oratory was on common and steady tap, and 
whose reputation lapped over into all the adjoining 
counties. In political crises it even spread as far 
as the State capital. He was a picturesque figure, 
almost idolized in his youth, and wholly venerated 
in old age. In his beginning his office was under 
his hat. His green bag, which he carried from 
district court to district court, contained law 
books, maybe two, and a number of goose-quill- 
written briefs. Later, when his oratory had won 
him fame and a steady clientele, he occupied an 
office at the county seat. It was not a very lux- 
urious apartment in its furnishment. A deal table 
with a foot square space in which to write, the 
rest of the table heaped with a litter of papers. 
A pine bookcase containing fifty or more law re- 
ports and digests. An ample crockery cuspidor. 
A hair-cloth lounge that was a bed by night. A 
rusty stove that burned corn cobs or soft coal. 
Two rickety chairs, perhaps three. And on the 
walls real estate, loan, collection and numerous 
insurance signs. As his fame and emoluments 
increased his office was carpeted and black walnut 
took the place of pine in its furnishings. Also 
came a brilliant ingrain carpet and lithographs of 
Webster and Clay in prim black walnut frames. It 
was at this period that he was dubbed the “ silver 
tongued.” Ah, his oratory! It was grand! It 
swayed juries as reeds in the wind. It caused 
political crowds to how! with joy. It helped in- 
toxicate the crowds on the Fourth of July and 
Decoration Day. 
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The case was Daniel Darwin versus the Hick- 
ory Mountain & Happy Valley Railroad Com- 
pany. Mr. Darwin was suing for the value of a 
$12 cow, killed by a locomotive belonging to the 
defendant. How our silver-tongued orator lashed, 
gashed and dashed the soulless corporation. Any- 
way, he won the case. And the man in search of 
a lawyer at once retained his services, paying 
therefor a good ten-dollar bill. 


But what of the modern lawyer? Occasionally 
one hears of a “ spell-binder,” but not often. The 
lawyer of to-day is a business man with a knowl- 
edge of law. He is a complete business man. 
His business is to keep his clients out of litigation, 
which he considers an evil to be avoided. The 
law which the old-fashioned “ spellbinder” prac- 
ticed was a simple thing with the reports of a year 
in one thin volume, bound in the traditional yel- 
low calf. To-day the reports of a single court 
reach four volumes in the course of a year. There- 
fore the law has been so divided that a man to be 
at all successful must be more or less of a special- 
ist. And oratory, as an indispensable appurte- 
nance to law, is dead. Eloquence, unbacked by 
facts, knowledge, fitness, influence and other 
requisites, does not sway juries. 

Law has been divided into classes, any one or 
more of which the lawyer may take up, but he 
cannot hope to successfully practice them all. The 
natural subdivision of law might be noted as fol- 
lows: Constitutional, corporation, admiralty, com- 
mercial, crimes, divorces, patents, fire insurance, 
real estate and loans, mortgages, liquidation, rail- 
way, personal injuries, with other less well-defined 
divisions. It is, of course, not possible to sub- 
divide law thus in small towns, nor in all large 
towns, but in New York, for instance, the law has 
been split into even finer subdivisions. 

The specializing of law has resulted in law part- 
nerships. But there are other reasons why the 
banding of lawyers into firms is desirable. Old 
men of wisdom and influence do not care to work 
as hard as in the days of their early struggles; 
young men of energy but no influence are willing 
to do the hustling for the old men. Then, again, 
courts have so increased that one man with a large 
business could never hope to hold his practice, 
because he could not be in more than one court 
at a time. A large law business needs more ele- 
ments for its successful practice than any one man 
contains. Practice depends largely upon acquaint- 
ance, politics, versatility, etc. And, as a rule, 
clients of experience prefer to deal with firms. Of 
course, there are lawyers who practice without 


partners, but as a general thing they devote them- / 


selves to a closely restricted specialty. As a mat- 
ter of fact, lawyers may be roughly divided into 
classes as follows: Constitutional, who are the 
most learned; corporation, who are the richest, 
and criminal, who achieve the greatest popular 








reputation. There are, too, lawyers’ lawyers, 
whose ripe experience and great knowledge of 
legal technicalities make their counsel of great 
value to other lawyers. Such men interpret con- 
stitutional points and advise generally. They sel- 
dom or never plead at the bar, and can be gener- 
ally found in their offices or among their books. 

The difference between the old-time lawyer who 
pleaded in court so eloquently, and took whatever 
he could get for his fee, and the modern lawyer 
with his partners and clerks and carefully kept 
ledger, is very great. Take as an example a firm 
of great practice in this city. It will serve in a 
measure as a type of other law firms in illustrating 
the scope and work of a modern law business. The 
firm consists of three men. At the head is a man 
of about 56 years, who has practiced law in this 
city for thirty-four years, and whose experience 
has taken him into all the western and many of the 
eastern cities. He is a counselor, a constitutional 
lawyer, and his advice is sought by other lawyers. 
He devotes himself to such cases as come within 
his particular knowledge. He has many friends at 
the head of great businesses who bring their af- 
fairs to him. The second member of the firm is a 
man of 50 years. He is essentially a corporation 
lawyer, and is counsel for two railways and several 
other large corporations. The third member of 
the firm is not yet 40 years of age. Ten years ago 
he was a struggling young lawyer in a country 
town, with no higher prospects than to be a fair 
county practitioner. The head of the firm noticed 
and appreciated his ability and brought him to a 
larger field of usefulness. He is a man of unsur- 
passed energy, nervous, lightning-brained, re- 
sourceful, a genius in business, a rare politician, 
uncaring for office and with a great capacity for 
learning. These compose the firm. 

Employed by them are three young lawyers un- 
der salary. One is the managing clerk, who keeps 
track of all the cases the firm is engaged in, and 
who represents the firm in the outer office. He is 
in the office from 9 o’clock a. m. until 1 o’clock 
Pp. M., after which he attends to sundry outside 
matters. He reads all the firm letters and answers 
most of them without having to lay them before 
the members of the firm. There is a clerk who 
looks after the firm’s accounts, charges the fees 
and collects them. Another clerk has charge of 
the court docket; he is the court-house man. He 
is present during the terms of the various courts 
and knows who is suing and being sued. He feels 
the mind of the court, as it were, studies the meth- 
eds of the judges and their mental processes, their 
prejudices, yes, and even their weaknesses. He 
keeps a weekly docket. He continues from time 
to time, when necessary, the cases of the firm, and 
notifies the clients. witnesses and the member of 
the firm in charge when the cases will be tried. 
After preparing his case a member of the firm does 
not bother his head about the trial until the 
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docket clerk notifies him that it will be tried on 
a certain day. 

In the matter of fees there is no set scale, as is 
the case in Canada and England. Fees are based 
on the importance of the case and the amount oi 
money involved in litigation. For many services 
to regular clients there is no charge. It is the 
small cases that make the reputation of the firm, 
which bring important cases and large fees. A 
greater fee is charged when the firm wins a case 
than when it loses, but the better firms do not take 
business based on “contingent” fees. A contin- 
gent fee is one which is paid if the suit is won and 
nothing paid if lost, or a certain percentage of the 
damages awarded if it wins a suit of that kind. 
With firms of the best standing a great many cases 
are settled out of court and without a brief being 
drawn. If the man having the case in hand finds 
that he can settle it for the amount his fee would 
be in the event of a suit, he will advise his client 
to make the settlement, paying a nominal fee for 
the service. In Canada lawyers charge for items, 
so much for pleading, so much for briefing, $1.50 
for perusing a letter, 50 cents for answering it, 
three cents for postage, etc. All these items are 
set down in the lawyer’s bill. An American law- 
yer would say “ Give me $100,” and let it go at 
that. 

The sharing of the profits of the business de- 
pends largely on the firm. The members of some 
firms share equally in the net profits; in other 
firms the pro rating is determined by the value of 
the services, influence, etc., of the various mem- 
hers of the firm. 

Many of the best lawyers in the country are 
seldom, if ever, seen in a court-room. A lawyer 
of this kind sits in his office and prepares cases 
and gives his opinions on their various phases, 
when the junior takes them into court and pleads. 
When necessary, he goes away to settle a case 
that involves thousands of dollars, but is never 
taken to court. He goes more as a business repre- 
sentative than as a lawyer, but it is his knowledge 
of law that makes his services valuable. Or he 
may go to argue a case before the Supreme Court 
of the United States. And even in that event it 
is a simple affair; no silver-tongued oratory, just 
a plain statement of the facts as he knows them 
and the reasons why his client is right is told in a 
business-like tone to the members of the august 
bench. 


Sometimes an eminent counselor gets a strange 
case. He is asked by a father to plead with his 
son, to tell the son how to conduct his life and 
how to avoid trouble.’ This he does, it is to be 
hoped to the eternal welfare of the son, but in this 
city he does not charge a fee for the service. In 
New York, where there is less sentiment, a good 

- round fee would be entered. It is the supposition 
among people who are not experienced, and fos- 





tered by old-time stories, that one can hardly in- 
dulge in friendly converse with a lawyer without 
being charged a fee. However, reputable lawyers 
do not charge fees unless an actual service has 
been rendered. 

An important branch of the law business is the 
commercial clientele. A firm may have on its 
books ten or twenty or more big mercantile 
houses, insurance companies and banks, each oj 
which pays it a yearly sum for attending to its 
legal affairs. Hardly a day passes that some legal 
advice is not given to each of these on the ques- 
tions of contracts, mortgages, collections, promis- 
sory notes, attachments, etc. Their minor mat- 
ters are usually handled by the clerks as intelli- 
gently as could be done by the head of the firm. 

The versatility and great business knowledge 
necessary to the successful lawyer is shown in the 
class of cases they prepare. In the transfer of the 
weter-works plant from a private corporation to 
the city, the lawyer who had it in hand became an 
expert hydraulic engineer before it ended. And 
to the financial end of the deal he learned the ins 
and outs of Wall street and the business methods 
of stock exchanges. In straightening out of the 
affairs of a baseball club a lawyer became a base- 
ball magnate, and before the matter was settled 
knew as much about baseball affairs as Al Spald- 
ing. To properly prepare a brief in a suit arising 
out of the wrecking of a house by a cyclone, an- 
other lawyer studied cyclones until he knew more 
about them than the weather department. In an- 
other case he studied appendicitis until he could 
give doctors pointers on the disease. In prosecut- 
ing a suit for personal damages against a railroad 
company another lawyer studied diseases of the 
kidneys until he could confuse and tongue-tie 
physicians who were called as witnesses until they 
wondered where he had learned so much about 
that branch of their business. When settling a 
controversy between a live stock shipper and a 
commission firm at the stock-yards the lawyer who 
had the case in charge so studied the business 
that when he was through he knew more about 
all details of it than any one man in the exchange. 
And so it is in business generally, a lawyer to suc- 
cessfully conduct a case for a merchant must know 
or acquire a great deal of knowledge about it. 
That they do this will be shown by the following 
lis: of suits taken at random from the docket-book 
of a representative firm of lawyers in this city 
running over a few months: 

A suit on a promissory note, which had its be- 
ginning in New York city. 

Suit to cancel a tax bill because the work was 
not done in specified time. 

Failure in the shoe business, out of which grew 
ten damage, replevin and attachment suits. 

A mechanic’s lien. 


A bank failure in a small town which involved 
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Kansas City banks, and resulted in many personal 
and public complications, some of them criminal. 

The failure of a liquor firm. 

A suit to decide whether or not a sewer was 
properly constructed. 

A suit arising out of a cattle deal, the results 
reaching from Iowa to Texas. 

A widow’s dower. 

A lawyer sues on a note given him for a fee in 
a divorce suit ten years ago. 

A suit to recover the amount of a forged checi 
sent from New York to Kansas. 

A railroad sued for burning a barn. 

Suit growing out of a cattle deal. 

Suit growing out of a cattle steal. 

Suit to determine the efficiency of the lining oi 
a paper pulp digester, requiring expert knowledge 
on paper making. 

Suit by a sheriff to recover money paid to the 
county under protest. 

Telegraph company sued for allowing a libelous 
telegram to pass over its wires and through its 
hands. 

Bond for constructing a street. 

Newspaper libel suit. 

Suit for unpaid salary. 

Suit to compel a telegraph company to furnish 
stock quotations to a bucket shop. 

Contested will. 

Slander. 

Libel. 

Suit to compel the return of money paid for a 
fan in a restaurant. The fan did not keep flies 
away nor the air cool, as guaranteed. 

Receivership. 

Five hundred pails of preserves replevined. 

Assignee for a man who owed $50,000. All ac- 
counts settled with a small stock of goods, and 
something left over. 

Suit growing out of the infringement of a baking 
powder label. 

Suit to recover the gate receipts of a football 
game, garnisheed by the trainer of one of the 
teams. 

Real estate loans. 

And so it goes through all the affairs of human 
interest, from litigation over a yellow dog to a 
case involving the commerce of the whole coun- 
try. and from nothing for a fee to $10,000 as re- 
ward for the successful consummation of a great 
deal. 


The integrity of the lawyer, his reputation, 
therefore, is as valuable a part of his stock in trade 
as his knowledge of the law. He is the unbonded 
custodian many times of large amounts of money 


belonging to his clients. One lawyer in this city 
had at one time in the bank $80,000 belonging to 
other persons, collected from estates and courts. 
awaiting orders of distribution, and this without 
bond. Unless a lawyer’s statement of fact can be 
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accepted as true by a court or adversary counsel, 
his usefulness ends. And unless his client has con- 
fidence in the soundness and the honesty of his 
opinions on questions of law, he finds himselt a 
briefless barrister. Thus in New York and Boston 
are lawyers of such pre-eminent reputation that 
their certificate as to the validity of municipal and 
other securities passes current in the financial 
world. For instance, the bonds of Kansas City to 
the amount of $3,000,000 were agreed to be pur- 
chased with the proviso that Mr. Wheeler H. 
Peckham should give it as his opinion that they 
were valid obligations. The vast investments by 
eastern and foreign capitalists in Kansas City 
have for their basis the opinion of Kansas City 
lawyers as to their legality. 

Again, as the counselor he sometimes holds the 
peace of a family in his hands. He may crush it 
like a shell, or, by judicious treatment, he may re- 
establish concord where discord had obtained a 
footing. He settles divorce suits by reconcilia- 
tions; he reunites father and son or mother and 
daughter. He is as intimately connected with the 
family secrets and fortunes as the doctor who has 
been its friend from the birth of the children to the 
end. 

The law is a business, and it is conducted with 
the precision of a bank. It is in a way conducted 
like a department store, where all sorts of legal 
wares are sold, each in its class and for varying 
sums, according to its value. The best paid men 
do the greatest service, but all have their value, 
down to the stenographer and typewriter, who has 
driven the quill pen into uselessness and makes 
possible a brief of 300 pages of 300 words each, 
which cost 75 cents a page, in a _ recent case. 
Think of a lawyer of the present day writing 
g.000 words with a quill pen. 

And with the quill pen went the old-fashioned 
lawyer with his silver tongue, and with the type- 
writer and his briefs in bound volumes came the 
business lawyer of to-day, with his suites of offices 
furnished in Turkish rugs and mahogany desks, 
and his library of thousands of reports. — Kansas 
City Star. 


——_e___——_ 


THE COMMITTEE ON CODE REVISION. 


T a meeting of the New York State Bar Asso- 
A ciation, held in January last, on motion of 
Eldridge L. Adams, Esq., it was resolved: 

“ That the committee on law reform be in- 
structed to secure, if possible, the enactment by 
the legislature of 1898 of the bill relative to Code 
revision, proposed in the committee’s report, or 
one substantially like it; that failing, to secure the 
passage of such a bill by the present legislature. 
the committee appoint five members of this asso- 
ciation to draft rules and statutes regulating civil 
practice, and report the same to this association 
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at the next annual meeting; and that the actual 
and necessary expenses for clerk hire, printing and 
stationery, of making such a draft, not exceeding 
five hundred dollars in amount, be paid by the 
treasurer of this association, after being audited by 
the chairman of the committee on law reform and 
b; the executive committee of the association.” 

No action having been taken by the legislature 
with regard to the subject-matter of the resolu- 
tion, a meeting of the committee on law reform 
was held and a committee of five selected pursuant 
to the terms of the resolution. The committee 
named J. Newton Fiero, chairman of the commit- 
tee on law reform; Eldridge L. Adams, Rochester, 
who last year read a paper before the State Bar 
Association on this subject, and has been actively 
interested in it; John J. Linson, former membe; 
of the Revision Commission, who has also pre- 
pared a paper on the subject, read before the State 
Association; Adelbert Moot, one of the leading 
members of the Buffalo bar, and Chas. E. Hughes, 
formerly lecturer in Cornell University Law 
School, now member of the firm, Carter, Hughes 
& Dwight. This committee will meet at an early 
day, and take action with reference to drafting of 
rules and statutes regulating procedure, so as to 
be prepared to report to the next meeting of the 
State Asscciation. 

The action of the association has been followed 
by a resolution adopted by the Bar Association of 
the city of New York to appoint a committee to 
inquire into the practicability of framing a practice 
acct to take the place of the present Code of Pro 
cedure, and to confer with other associations upon 
the subject. 

- 


THE HOME OF THE BRI! FLESS BAR- 
RISTER. 


My friend, have you heard of the town of Nogood, 
On the banks of the river Slow, 
Where blossoms the Waitawhile flower fair, 
Where the Sometimeorother scents the air, 
And the soft Goeasys grow? 


{t lies in the valley of Whatstheuse, 
In the Province of Leterslide; 
And Thattiredfeeling is native there, 
T:’s the home of the reckless Idon’tcare, 
Where the Giveitups abide. 
it stands at the bottom of Lazy Hill, 
And is easy to reach, I declare; 
You've only to fold up your hands and glide 
Down the slope of Weakwill’s toboggan slide 
To be landed quickly there. 
The town is as old as the human race, 
And it grows with the flight of years, 
It is wrapped in the fog of idlers’ dreams, 
Its streets are paved with discarded schemes, 
And sprinkled with useless tears. 
— Canada Law Journal. 





SHIPS AND THE BLOCKADE. 


‘© much misapprehension prevails as to the 
S rules of international law in the matter o1 
blockade that a brief outline of its leading princi- 
ples may at the present time be useful. The car- 
dinal rule is that a blockade, in order to be bina- 
ing on neutrals, must be effective —i. e., neutrai 
ships cannot justifiably be condemned for attempr- 
ing to run a blockade which is not maintained py 
a force sufficiently strong to make success in the 
attempt, though not impossible, very difficult. 
This rule, which is embodied in the Declaration o/ 
Paris, was not established by that instrument. lt 
is the rule which British prize courts and states 
en have continuously upheld. It negatives the 
right to interfere with the trade of neutrals by pro- 
claiming a mere paper blockade, as Napoleon did 
in 1806, when by the Berlin Decree he declared the 
British Islands to be in a state of blockade, though 
the French flag had been swept from the seas. 
On the other hand, it is inconsistent with the 
claim of the armed neutralities that a blockade 
must be maintained by stationary ships, a claim 
wiich the northern Powers renounced in I8o1 in 
iheir convention with this country, but which some 
Centinental writers vainly put forward again when 
in the American Civil War the Federal navy 
blockaded the coasts of the Southern States !y 
meats of cruising squadrons. The penalty for a 
breach of a blockade is the confiscation of the ship 
and cargo. In the case of a blockade estalished 
onty de facto, or when the ship left its port oi 
depar‘ure before the blockade was declared, a 
notification to the ship of the blockade, or at least 
prooi of knowledge of its existence, is necessary 
before the penalty can be enforced. Whien a 
blockade has been officially notified to neutral 
States there are writers who assert that a ship is 
alse entitled to be warned and turned away Leiore 
it is in dehicto. The absurdity of this principle ts, 
however, manifest when its result is realized. it 
virtually means that every ship is to have one 
chance given her to run the blockade. Therefore, 
by the English prize law, which is also that of the 
United States, the act of sailing for a blockaded 
po’ after the blockade has been declared is in it- 
self a breach of the blockade. An exception was 
cariy in this century made in the case of distant 
voyages, by virtue of which ships have been at- 
lowed to sail conditionally for a blockaded port — 
i. v., they might sail to a port of the blockading 
State (perhaps, if that were inconvenient. to a 
neutral port) to inquire if the blockade were still 
in force. To approach the blockaded port is not 
allowable, and in 1861 a ship which sailed from 
Livernool to Savannah, then blockaded, with or- 
ders to make inquiries off that port, but on no 
account to break the blockade, was condemned, 
and the sentence was upheld by the Supreme 
Court. The ship remains liable to condemnation 
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for a breach of blockade on the return voyage. 
If the blockading squadron have been driven off, 
or the blockade raised, neutral ships are entitled 
to resume their trade. — London Law Journal. 





ASSIGNMENT OF CHATTEL MORTGAGE— 
EQUITIES EXISTING BETWEEN PAR- 
TIES AND ENFORCEABLE BY THIRD 
PERSONS. 


New York Court oF APPEALS. 
Decided March 1, 1808. 


Tue Davip STEVENSON BREWING Company, Re- 
spondent, v. Caspar Ipa, Isaac Lewis, 
Josern D. Lewis and Henry Lewis, Appel- 
lants. 

Au assignee of a non-negotiable chose in action 

(in this case a chattel mortgage) takes it sub- 

ject, not only to all the equities existing be- 

tween the parties to the instrument, but also 
to the equities which third persons could en- 
force against the assignor with respect thereto. 


Appeal by defendants from a judgment of the 
General Term of the Superior Court, entered on 
the 6th day of May, 1895, and from an order en- 
tered the same day affirming a judgment rendered 
at the Special Term of said court, and entered on 
the 13th day of December, 1894, in favor of the 
plaintiff and against the defendants Lewis for the 
sum of $2,131.54, and adjudging a chattel mort- 
gage made by one George W. Sawyer, not a party 
to the action, to be a second mortgage and a lien 
subordinate to the mortgage executed by said 
Sawyer to the plaintiff. 


Alfred Steckler for appellants; William G. Mc- 
Crea for respondent. 


ParKER, Ch. J.— One Sawyer, being indebted 
to the plaintiff and to the defendant, Caspar Tha, 
made an agreement with them that the plaintiff 
should lend ‘him the further sum of $900, and ac- 
cept as security for the entire indebtedness a chat- 
tel mortgage, which should be a first lien upon 
certain personal property of Sawyer’s, Sawyer to 
turn over such sum of $900 to Iba, to whom he 
owed $1,925, and give to him a second chattel 
mortgage on the same property to secure the sum 
of $1,025. Not only was the mortgage from Saw- 
yer to Iba second in point of fact, but it was 
agreed between the three parties mentioned that it 
should be second. 

Tba, however, filed his mortgage first and a few 
days later assigned it to the defendants Lewis, to 
whom he was indebted in the sum of $1,013, they 
paying him the difference in cash. They knew 
nothing of the agreement between their assigmor, 
the plaintiff and Sawyer, that the plaintiff's mort- 
gage should be the first lien on the property. 
There was some controversy about the facts upon 









the trial, but the record comes to us with the facts 
found of which the above is a summary. 

The trial court determined that plaintiff's mort- 
gage was the first lien upon the property, and 
awarded a money judgment against the defendants 
Lewis for its value, they, under their mortgage a 
few days after its date, having taken possession of 
it against the protest of the plaintiff. 

The learned counsel for the appellants, while 
recognizing the existence of the general rule that 
a bona fide purchaser for value of a non-negotiable 
chose in action takes it subject to all the equities 
existing against it in the hands of the assignor, in- 
sists that it is not applicable to latent equities held 
by third parties. By third parties he refers to 
those outsde of the original debtor, and the sub- 
sequent transferees in the line of ownership of the 
chose in action. Formerly the view was enter- 
tained by some judges that the rule was thus con- 
fined, but in Greene v. Warnick (64 N. Y. 220), 
many of the prior cases on that subject were con- 
sidered, and it was decided that an assignee of 
non-negotiable choses in action takes them not 
only subject to all the equities existing between 
the parties to the instrument, but also to the equi- 
ties which third persons could enforce against the 
assignor. 

Later on the question was presented in Decker 
v. Boice (83 N. Y. 215), whether an assignee in 
good faith and for value, of a recorded mortgage, 
obtains any preference over a prior unrecorded 
deed or mortgage by reason of such record, when 
his assignor could not claim priority because of 
notice or any other equity. The answer of the 
court was that he does not, because his assignor 
acquired no benefit by recording his mortgage, in- 
asmuch ‘as he was a party to the agreement that 
his mortgage should be of equal lien to the unre- 
ccrded mortgage. And his assignee stands in no 
better position, for he takes it subject to all of the 
equities existing against the mortgage in the hands 
of his assignor. 

The doctrine laid down by the decisions to 
which we have referred has since been regarded as 
settled in this State, but the appellants refer to 
one of the late$t cases in this court touching that 
subject (Rapps v. Gottlieb, 142 N. Y. 164) as sup- 
porting their contention, inasmuch as it is there 
said that an assignee of a mortgage takes it sub- 
ject to the equities between the original parties, 
and has no greater right against the mortgagor 
than had his assignor. The facts of that case 
called for no broader statement. The question 
there was whether the assignee of a mortgage took 
it subject to ithe equities existing in favor of the 
mortgagor as against the mortgagee, and there 
was no occasion for a reference to the equities of 
third parties, for none such existed. But the court 
not only said that ithe “ assignee of the mortgage 
takes subject to the equities between the original 
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parties,” but also that he “has no greater rights 
than the original mortgagee.” 

Thus is stated briefly, but accurately, the effect 
of the rule. 

Iba, the defendants’ assignor, as mortgagee, ac- 
quired only a second lien upon the property de- 
scribed in it. Filing the mortgage did not help 
him. It was still affected by the agreement that 
it should be a second mortgage, and that agree- 
ment the plaintiff, as owner of the first mortgage. 
could enforce, not only as against Iba, but also as 
against any subsequent purchaser of his mortgage. 

The judgment should be affirmed, with costs. 

All concur, except Gray, J., absent. 

Judgment affirmed. 


POINTS IN COMPARATIVE LEGISLATION. 


ROM the preliminary note to the current num- 

ber of the Journal of Comparative Legislat‘on 

the following interesting information is extracred: 

New South Wales has followed the recent Eng- 
lish lead by enfranchising its policemen. 

New Zealand has authorized the enrollment of 
women as barristers and solicitors. 

Reference was made in last year’s journal to the 
legislation which has been found necessary in West 
Africa for the suppression of “ Human Leopards.” 
This legislation has been followed up in 1896 by 
further provisions for the suppression of “ Human 
Alligators.” 

British Columbia and New Brunswick have been 
recasting their laws as to municipalities. Cyprus 
hac been extending the powers of its municipal 
councils, whilst New Zealand has apparently placed 
restrictions on the municipal power of closing 
roads. 

The Cape and Natal have both been consolidat- 
ing the acts relating to their Supreme Courts and 
the law to be administered by them. 

Ceylon has shown its confidence in the judicial 
calmness of its magistrates by empowering them 
tc punish perjury summarily as a contempt of 
court, and has enacted a somewhat inquisitorial 
procedure for the tracking out and detection of 
crime. 

Natal has laid down a copyright law for the col- 
ony, and has extended the duration of copyright in 
telegraphic messages. 

The Sale of Goods Act, 1893. is now in force in 
the Isle of Man, Gibraltar, Ceylon, Hongkong, 
Victoria, South Australia, Western Australia. 
Oueensland, New Zealand, Tasmania, Barbados, 
Trinidad. Jamaica and Manitoba. 

Among the curiosities to be noticed in the re- 
view of legislation are the fact that an escheator- 
general survived until 1806 in Barbados, and that 
among the trades and professions for which a 
municipal license is required in British Columbia 
is that of astrologer. 





A BIBLICAL BRIEF. 


N a demurrer by a New Jersey clergyman to a 
complaint for slander, the plaintiff's attorney 
filed the following brief: 


“ PoINTS FOR: PLAINTIFF. 


“ Having vainly endeavored to comprehend the 
‘specifications of grounds of demurrer’ served in 
this cause, I have concluded that they must have 
been drawn by the defendant himself, while his 
mind was burdened with Chapter IX of the Book 
of Revelations. The only thing clear is that the 
defendant considers he is privileged, when talking 
to his ‘flock,’ to slander a public official. 
authorities are against him. 

“Thou shalt not raise a false report. Ex., 23:1. 

“Ye shall not steal, neither deal falsely, neither 
lie to one another. Lev., 19:11. 

“He that speaketh truth showeth forth right- 
eousness. Prov., 12:17. 

“Lying lips are abomination to the Lord; but 
they that speak truly are his delight. Ib., 22. 

“A faithful witness will not lie; but a false wit- 
ness will utter lies. Ib., 14:5. 

“A righteous man hateth lying. Ib., 15:5. 

“The tongue of the wise useth knowledge 
aright, but the mouth of fools poureth out foolish- 
ness. Ib., 15:2. 

“A poor man is better than a liar. Ib., 19:22. 

“Wherefore putting away lying, speak every 
man truth about his neighbor, for we are members 
one of another. Ephesians, 4:25. 

“Thou shalt not bear false witness against thy 
neighbor. Ex., 20:16.” 


The 


Legal Laughs. 


W. E. Curtis, in the Chicago Record, tells a 
couple of good stories on Justices Miller and 
Brewer, of the United States Supreme Court. One 
of them occurred several years ago, when Justice 
Miller undertook to arrest the flow of eloquence 
of an attorney who was arguing his first case, an 
appeal from the Circuit Court of a Western State. 
The young lawyer was declaiming at the rate of 
150 words a minute on some of the simplest prin- 
ciples of law, which every attorney should fully 
understand before he gets his diploma, and, be- 
coming weary after a while, Justice Miller inter- 
rupted the speaker in a sarcastic tone, inquiring: 
“T hope the learned counsel will give the court the 
credit of knowing the rudiments of law.” 

“T beg the pardon of your honor,” replied the 
attorney, in the blandest manner, “ but I made 
that mistake in the lower court.” 

A similar incident occurred more recently, when 
a young attorney from the South became entan- 
gled in complications of his own creating and was 


| floundering along in a hopeless attempt to extri- 
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cate himself. Justice Brewer, who is very kind- 
hearted and always helps a fellow-mortal out of 
dificulty when he is able to do so, undertook to 
play the part of a good Samaritan, and brought 
upon himself a shaft that his associates on the 
bench will never allow him to forget. Thinking 
that he might relieve the embarrassment of the 
counsel and give him a chance to make a fresh 
start, Judge Brewer interrupted him and said: 

“TI don’t quite follow the learned counsel in his 
argument. Perhaps if he will go back and repeat 
a little of what he has already said I may under- 
stand him better. I haven’t been able to follow the 
thread of his argument.” 

“T noticed you couldn't,” retorted the un- 
abashed attorney, “for it is a very complic- 
point of law, but if you will give me your close 
attention I will try to make it so clear that you 
can understand it.” 


— 


Legal Notes of PMertinence. 


The United States Supreme Court has taken an 
adjournment until May 23, 1808. 


The Detroit Bar Association is making extensive 
preparations for the ninth annual meeting of the 
Michigan State Bar Association, which is to be 
held in Detroit, June 21st and 22nd. 


James B. Bradwell, editor of the Chicago Legal 
News, seventy years of age, April 16, 1808, was 
invited to a “little lunch” in the German room 
of the Grand Pacific Hotel on that day, expecting 
to meet informally three or four friends. He found 
over thirty ladies and gentlemen seated at a ban- 
quet table presided over by Hon. Adolph Moses, 
who presented Mr. Bradwell with a “ birthday 
gift,” the same being a gold pin with diamond 
setting in the form of a scroll of the Chicago 
Legal News. 


The master of the rolls, giving judgment in the 
English Court of Appeals lately, quoted with ap- 
proval the dictum of a former lord chancellor, that 
“the noise of a piano-forte from a neighbor’s 
house ”’ and “ the noise of a neighbor’s children in 
their nursery are noises we must reasonably ex- 
pect, and must to a certain extent put up with.” 
This solemn judgment by such grave and digni- 
fied authority is satisfactory as far as it goes; but 
it stops short at the crucial point by failing to sug- 
gest the limit of that “certain extent” beyond 
which neighborly patience may perhaps be justi- 
fied in yielding to exasperation. — Philadelphia 
Press. 

The Court of Appeals of the District of Colum- 
bia has sustained the lower court in the matter of 
the will of Frederick Douglass, whose estate was 
valued at about $300,000. He gave the homestead, 
with its contents, books and papers, to his wife, 
and $10,000 in money and $10,000 in registered 





bonds, which he owned at the time the will was 
made. He subsequently sold the bonds, and when 
the widow applied to the children for the money 
value of the bonds, they declined to give it up. 
The lower court held that the bequest of tne 
bonds was a specific bequest, and that she could 
not recover their value, and the Court of Appeals 
upholds this decision. 


Among the new laws passed by the Ohio Legis- 
lature we note the following of interest to law 
students in that State: ‘ Be it enacted, that no rule 
of the Supreme Court requiring an applicant for 
admission to the bar of this State to have received 
any diploma of graduation, or any certificate 
granted by a board of school commissioners, as a 
condition precedent, or as a qualification for ad- 
mission to the bar, shall affect or apply to any 
person who has regularly and attentively studied 
law during the period of three years prior to the 
passage. of this act, either under the tuition of 
some practicing attorney, or in regular attendance 
at some law school, or for a part of such period 
under such tuition and for the rest of it in attend- 
ance at a law school.” (Passed April 25.) 


It is written of Sir Matthew Hale that he once 
had a notion of becoming a clergyman, but hav- 
ing become a lover of fine clothes and fond of gay 
company, he learned to fence and resolved to be a 
soldier, says the Legal Intelligencer (Philadel- 
phia). His relations tried to dissuade him, and 
advised him to follow the profession of his father. 
But he said 

“Tell not us of issue male, 
Of simple fee and special tale, 
Of feoffments, judgments, bills of sale, 
And leases; 
“Can you discourse of hand-grenadoes, 
Off sally-ports and ambuscadoes, 
Of counterscarps and palizadoes, 
And trenches?” 

However, he went to Lincoln’s Inn and its field 
instead of the battlefield, and thus the law obtained 
a great judge, while the army might have obtained 
a poor soldier. (See Campbell’s Lives, vol. IT, p. 
174.) 


The Supreme Court of Ohio has recently held 
that the constitutional right to a trial by jury does 
rot extend in that State to the trial of an action to 
determine the title to an office. The declaration 
of the Ohio Constitution, that that right of trial 
by jury shall be inviolate, means that right as it 
existed in 1802, when the Constitution was 
adopted, and the courts decided at an early day 
that it applied only to courts of common-law 
jurisdiction and to cases involving life, liberty, or 
the right to private property. There being no 
property right in an office itself, a suit to try the 
title thereto involves none of the issues entitling 
the parties to a jury trial. Such is the reasoning 
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by which the Supreme Court of Ohio reaches the 
conclusion stated. It is at variance with decisions 
under similar constitutional provisions in other 
States. In New York the Code of Civil Procedure 
expressly prescribes that an action in the nature 
of a quo warranto, to try the title to an office, is 
triable, of course and of right, by a jury. 


There is some confusion in the minds of laymen 
as to the distinction between the Appellate Divis- 
ion and the Appellate Term of the Supreme Court 
in the First Judicial Department of New York, 
says the Times of that city. Under the Constitu- 
tion of 1894 the court of intermediate appeal 
throughout the State is known as the Appellate 
Division. It sits in four sections of five judges 
each; one section in the Borough of Manhattan, 
one in the Borough of Brooklyn, one in Albany 
and one in Rochester. The Constitution also pro- 
vides that appeals from inferior and local courts, 
such as were formerly heard by the Court of Com- 
mon Pleas in this city, shall be heard by such 
justice or justices as the Appellate Division of the 
First Department shall direct. Acting under this 
power, the Appellate Division has appointed a tri- 
bunal of three Supreme Court justices, called the 
Appellate Term, to hear appeals from the City 
Court and the district courts. Judge Henry R. 
Beckman is now the presiding justice of this Ap- 
pellate Term. Under the charter it will hear 
appeals from the new municipal courts in Man- 
hattan. In Brooklyn, Richmond and Queens such 
appeals are heard by single judges sitting at 
Special Term, but the governor has just signed a 
bill providing that the Appellate Division of the 
Second Department may itself hear them. It is 
unfortunate that the Appellate Term here did not 
receive a more distinctive name when first organ- 
ized. 


The Law Times mentions the interesting fact 
that six hundred vears ago football was an unlaw- 
ful game in England. Laws were passed forbid- 
ding it in the reign of Edward TIT, Richard TI, 
James I and James IT, while the two succeeding 
Jameses confirmed the statutes. James TI declared 
that football was more fit for “lameing than mak- 
ing able” the players, and in the reign of Queen 
Elizabeth sixteen persons were convicted for play- 
ing the illegal game. 


A remarkable verdict in a homicide case was re- 
cently rendered at the Cardiff Assizes, in Wales, 
before Justice Phillimore. The person killed was 
the wife of the defendant. The jury found the 
prisoner guilty of murder, but added to its verdic- 
the words, “ under great provocation.” A question 
was raised by his counsel as to the nature of the 
finding, it being contended that the jury had nor 





really pronounced the defendant guilty of the 
crime of murder as defined by law, but that the 
verdict was equivalent to a conviction of man- 
slaughter only. 
and treated the as for mure 
deeming the additional words to be mere su 
plusage, not affecting those which preceded them 
Accordingly the defendant was sentenced to death. 
Justice Phillimore, however, promised to consult 
Lord Chief Justice Russell as to the propriety of 
reserving the law point for consideration on ap- 
peal before the judgment should be carried into 
effect. 


The judge overruled the objection 


conviction one 


A curious and perhaps in its nature unprece- 
dented point has arisen out of the trial of a man 
named Patrick Diver, who was convicted at Let- 
terkenney Crown Sessions, on the 7th inst., for 
having committed a serious assault, says the Irish 
Law Times. It transpired, after the jury had 
found the man guilty, and his honor Judge Webb 
sentenced him to six months’ imprisonment, with 
hard labor, that a man had served on the jury 
whose name had not been called, but had answered 
to the name of another. The clerk of the peace 
called as a juryman Samuel Baird, of Listanragh, 
near Strabane, and his brother, Adam Baird, 
answered and was sworn, very probably without 
having any idea but that he was the person called. 
and thinking that the clerk of the peace had con- 
fused the names. He was impaneled on the jury, 
and served throughout the case. Immediately after 
Diver had been sentenced the mistake was made 
known to his solicitor, Mr. James E. O’ Doherty 
who had the matter brought under the notice of 
the crown both at Letterkenney and at Dublin. 
and he has also instructed counsel to take the 
necessary proceedings to have the conviction 
quashed. 


Short of legislation, no power can disturb a de- 
cision of the house of lords, says the London Law 
Times. The entire profession, and the house itself, 
may see that a decision of the ultimate tribunal 
was wrong, but it must remain. It is impossible 
to say that the rule should be otherwise. On Mon- 
day Lord Halsbury said it would be absurd to 
disregard the whole current of authority and to 
permit each litigant in turn to reargue a question 
already decided. He did not deny that cases of 
individual hardship might arise; there might be 
decisions contrary to abstract justice, but the evil 
in such a case was not comparable to the disas- 
trous consequences which would arise in the deal- 
ings of mankind if settled questions were always 
open to review. There could be no finis litium if 
such a practice were permitted * * * The long- 
established principle. upon which their lordships 
would do well to act, was that a decision of that 
house upon a question of law was conclusive, and 
that nothing but an act of parliament could set 
that right which it was alleged the house had de- 
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cided wrongly. We do not see the answer to this. 
Finality is invaluable, and if it is not to be got in 
the house of lords, our jurisprudence would be- 
come the sport of changes in the personnel of the 
tribunal. 


Hotes of Recent Amevican Accisions. 


Assault and Battery — Evidence — Damages. — 
Plaintiff, acting under the permission of defendant, 
picked plums from trees growing on land, the 
ownership of which was in dispute, and while ti 
plums were in plaintiff's possession, and she was 
upon her own premises, defendant attempted ic 
gain possession of the plums, using considerable 
Held, that the 
deciendant was properly convicted of assault and 


force to accomplish his purpose. 


battery, and that there was sufficient evidence to 
justify the jury in inferring malice and in aware 
added damages for injury to the feelings. 
(Hamilton v. Barker, adm’r., Michigan Supreme 
Court. Opinion filed May 6, 1898.) 


ing 


Brokers — Right to Commissions. — Where sev- 
eral brokers have each endeavored to bring about 
a sale which is finally consummated, and each has 
contributed something toward the result, that one 
only is entitled to a commission, in the absence of 
contract, whose services were the effective means, 
or the predominating efficient cause, of bringing 
about the sale. (Whitcomb v. Bacon, Supreme 
Judicial Court of Massachusetts. Opinion filed 


March 7, 1898.) 


Mutual Wills — Agreement of Mutuality Must 
Be Certain and Definite in Order to Be Enforced 
~-The right of parties to make mutual wills 1s 
recognized in the law, and when made with recip- 
that 
wills, the survivor's 


1rocal provisions and an express 


mutual 


agreement 
they are executed as 
estate becomes impressed thereby with a trust 
which a court of equity will enforce. Such wilis, 
though upon notice being 
given by either testator of an intention to revoke, 
become, upon the death of one, fixed obligations 
of which equity will assume the enforcement, ii 
attempted to be impaired by subsequent testamen- 
tary provisions on the part of the survivor. Where, 
however, the agreement of mutuality is uncertain 
and indefinite the court will refuse to interfere. 
The fact that the wills are similar in their cross 
provisions and were simultaneously executed, and 


remaining revocable 


that they show a concert of action and similarity | 


of purpose on the part of the testators, does not 
necessarily establish that they were intended as 
mutual wills, or compel the court to hold, as mat- 
ter of law, that the survivor’s estate became im- 
pressed with the trust. (Margaret B. Edson, as 
executrix, &c., appellant, v. John E. Parsons et al., 
as executors, &c., et al., respondents, impleaded 





with Jarvis B. Edson, appellant, N. Y. Court of 
Appeals. Decided Apr. 19, 1898. Opinion in full 
in N. Y. Law Journal, May 12.) 


Sale — False Statements — Rescission.—If a 
vendee in possession of property by virtue of a 
sale, voidable because obtained by means of false 
and fraudulent representations, mortgages or sells 
it for a valuable consideration to another, who 1; 
without notice, the rule is that the rights of sucii 
mortgagee or vendee are superior to those of the 
defrauded vendor, qualified, however, by the rule 
that, if the sum secured by the consideration ot 
such subsequent sale is an antecedent debt, the 
right of such mortgagee or vendee cannot avaii 
against that of the defrauded vendor electing to 
rescind. (Belleville Pump & Skein Works v. 
Sorenson & Neilson Furniture Co. [Utah], 52 Pac. 
Rep. 282.) 

Slander by Attorney — Liability of Client.—The 
attorney, not his client, is responsible for (alleged) 
defamatory utterances of the former in the course 
(Monroe v. Wes- 
ton Lumber Co. [La.], 23 South. Rep. 247.) 


oi the trial of the latter’s cause. 


State Printing — Lowest Bidder. — The board 
of State auditors, in determining who are the low- 
est bidders for the State printing, have a right to 
take into consideration the fact that the establish- 
ment of a firm, nominally the lowest bidder, is 
some distance from the State capitol, thereby oc- 
casioning expenses to the State aggregating more 
than the difference between the bids put in. (Sev- 
enth Day Adventist Pub. Asso. v. Board of State 
Auditors, Michigan Supreme Court. Opinion 
filed May 6, 1808.) 


Will. — A man left all his property to his wife 
for life, and declared that * all of said property left 
by her” at her death should be sold and divided 
among his relatives. She obtained possession of 
his property, and afterwards died leaving a will, 
wherein she bequeathed to her relatives legacies 
equal to the amount she had inherited from her 
father and brother. Held, that her executor should 
turn over the rest of her property, which did not 
exceed the amount she received under her hus- 
band’s will, to his executor to be distributed ac- 
cording to the terms of his will. (Mann v. Mar 


tin [Tll.], 49 N. E. Rep. 706.) 


- —_ 


Recent English Accisions. 


Hotes of 


Factory — Unfenced Machinery — Accident 


| Through Carelessness and Disobedience—L iability 


of Employer. — Case stated. The appellant is one 
of her majesty’s inspectors of factories and work- 
shops, and the respondents are letterpress print 
ers, carrying on business at 30 Great Saffron Hill, 
London, where they are occupiers of a factory or 


workshop within the meaning of the Factory and 
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Workshop Acts, 1878 to 1895. On the 21st of Sep- 
tember, 1897, a boy named Alfred William Wright: 
being then in the employment of the respondents, 
while he was working at a machine known as a 
Wharfdale printing machine, on the respondents’ 
premises, caught his leit hand in the wheels of 
the machine, and was injured, and thereby lost two 
of his fingers. It was his duty, and he was so 
directed by the foreman, to stand on a stool at the 
side of the machine and to keep the papers 
straight, but the accident happened when he was 
standing at the back of the machine, contrary to 
the directions given to him by his foreman, the 
machine minder in the employ of the respondents, 
and under whose orders the boy was working. AlI- 
though the back gear of the printing machine, 
where the boy’s hand was caught in the wheeis 
and injured, was a dangerous part of the machin 
ery within the Factory Acts, such back gear was 
not sufficiently fenced. It was contended on behali 
of the appellants that it was immaterial whether 
the injury to the boy was caused by his own 
negligence, and that the machine not having been 
fenced, the respondents were guilty of the offense 
charged. It was contended on behalf of the re- 
spondents that the injury was caused by the negli- 
gence of the boy, and by his disobedience to the 
orders of the machine minder, and that, therefore, 
the respondents were not liable, although the ma- 
chine ought to have been fenced. The magistrate 
found that the machine in question was not se- 
curely fenced, but that the injury to the boy was 
caused by his own carelessness and wilful disobedi- 
ence to orders; that a stool was provided for him 
by the side of the machine, which he was told to 
stand upon, and that if he had done as he was 
told the accident could not have happened. Fie 
heid that the respondents were not liable, unde- 
sec. 82 of the Factory and Workshop Act, 1875 
and dismissed the summons. Held (reversing the 
decision of the magistrate), that the respondents 
were liable under sec. 82, and that the disobedience 
and carelessness of the boy made no difference. 
(Blenkensopp (app.) v. Ogden & Co. (resps.), H. 
C. of J.. Q. B. Div. Law Times Adv. Reports, 
Apr. 30, 1808.) 


> 


Correspondence. 
THe POWER OF THE PRESIDENT TO VETO A 
DECLARATION OF WAE 





To the Editor of the Albany Law Journal: 


To my mind there is no question whatsoever | 
regarding the power of the president of the United 
States to veto a joint resolution passed by con- 
gress which provides a declaration of war. When 
congress passes such a resolution it does not put 
the sword in the hands of the president, the com- | 


, conscientiousness. 





mander-in-chief of the military and naval forces 
of the United States; it rather sends to the chief 
executive, in the regular course of legislative busi- 
ness, a joint resolution. Under the general veto 
power conferred upon the president by the Consti- 
tution, he is called upon to approve or disapprove 
a joint resolution, which, if enacted, has all the 
binding effect of a law, and prior to enactment 
occupies both before congress and in the hands 
of the president, exactly the same status as a bill. 
There is no exception to the president’s power of 
approval or rejection over measures laid before 
him by congress; and if any such exception had 
been intended by the framers of the Constitution 
it would have been expressly specified. The power 
of presidential veto extends to all measures ap- 
proved by congress except resolutions of a con- 
current nature, which pertain strictly to carrying 
on the legislative business or simply express legis- 
lative sentiment without carrying the binding 
effect of law. Congress may put the sword in the 
hands of the president by passing a joint resolu- 
tion declaring war, but he may cast the sword back 
to congress by disapproving its measure, where- 
upon the usual two-thirds vote is required to force 
the weapon back into his hands. 
GeorGE N. SoutHwiIck, 
Rep. in Congress. 
Wasuincrton, D. C., May 9, 1808. 


Rew Books and Rew “Editions. 


Digest of Insurance Cases, with References to 
Annotations and to Leading Articles on In- 
surance in Law Journals. Vol. X, for the year 
ending October 31, 1897. By John A. Finch, 
of the Indianapolis Bar. Indianapolis: The 
Bowen-Merrill Company, 1808. 


As its title indicates, this is a continuation of the 
insurance series which has been published regu- 
larly for the past ten years. The series, including 
the present volume, shows the law as decided in 
5.408 cases. Vol. X contains digests of 850 cases, 
being a slight increase over the number digested 
in Vol. IX. Of the cases in Vol. X, 112 involved 
the construction of statutes affecting the contracts 
of the companies or company management, or 
State regulation of the companies. The author 
has wisely followed the original plan of giving the 
full syllabus of each case over one title. As here- 
tofore, the author has done his work with care and 
For those who are especially 
interested in insurance the work is exceedingly 
valuable. An index, prepared with unusual care, 


| readily enables the reader to refer to any point 
' decided during the year, while a table of cases 


shows where each reported case has been pub- 
lished up to the date of going to press. 
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is the subject of the suit. (Griffith et al. v. Griffith et al., 1 Hoff. 
Chy. 153.) 

Filing of notice of the pendency of an action against the vendor 
alone charges a subsequent purchaser of any part of the mortgaged 
premises with notice of all equities of the plaintiff arising out of his 
right to a conveyance in respect to the order of sale upon fore- 
closure or otherwise. (Chapman v. West, 17 N. Y. 125.) 

A. employed B., a lawyer, to collect a claim, agreeing to pay 25 
per cent., and that it should be a lien upon the avails of the collec- 
tion. B. prevailed, and A. assigned the whole claim to C.  B. then 
brought suit to restrain A. and C. from collecting their 25 per cent. 
B. was defeated in the lower court, and C. at once assigned the 
whole claim to D. D. surrendered the claim, consisting of bonds, 
and obtained new bonds, which he sold in open market. Mean- 
while the judgment and decree of the lower court was reversed on 
appeal, and the court held that D., having purchased pendente lite, 
was concluded by the result of that suit and must pay amount of 
lien. (Hovey v. Elliott, 118 N. Y. 124.) 

Where a party having notice of the pendency of a suit to reach 
the equitable interest of a judgment debtor in lands, purchases such 
lands, and enters upon and improves the same, he cannot come into 
equity for relief to have his improvements discharged from the lien 
of the decree rendered against the land. (Patterson v. Brown et al., 
32 N. Y. 81.) 

Publication creates a lis pendens as effectually as the service of 
a subpoena. (Doe ex dem. v. Magee, 8 Ala. 573.) 

Pendency of a foreclosure suit from the time service is perfected 
is constructive notice of the mortgage, although it be not recorded 
according to the requirements of the statute. (Hoole v. Attorney- 
General, 22 Ala. 190.) 

If a wife sues for divorce and asks that certain real estate, which 
is specified particularly, be set apart for support, it will create a lis 
fendens against that specific property. (Powell v. Campbell, 20 
Nevada, 232.) 

And a deed obtained by a purchaser pendenite lite will be set aside 
and the property conveyed to her. (Ib.) 

A bill to foreclose a mortgage on the premises is a suit involving 
the title within the rule. (Chondron v. Magee, 8 Ala. 570.) 

So is a suit to enforce a vendor’s lien. (Hall v. Warner, 36 Ark. 
217.) 

Lis pendens is notice of all material facts set forth in the bill and 

3 
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of the facts set forth in all exhibits attached to the bill. (Center v. 
Bank, 22 Ala. 743.) 

Where defendant purchased part of a trust estate, with notice of 
the pendency of a suit against the trustee for a breach of trust, and 
of an injunction, he was decreed to pay the consideration money, 
with interest, to the plaintiff for the use of the cestuis que trust, or 
to convey in fee the land purchased to and for the same trusts. 
(Murray v. Finster, 2 Johns. Chy. 155; Murray v. Lylburn, 2 Johns. 
Chy. 441.) 

An administration suit to charge land specified may be a lis 
pendens. When debts are made a specific charge on land by will, 
an action brought by a creditor is a lis pendens. (Price v. Price, 35 
Ch. D. 297.) 

A lis pendens is notice to all the world. (Story Eq. Jur., § 406.) 
But authorities differ as to whether lis pendens has any extra-terri- 
torial effect in regard to personal property. 

Mere service of subpoena is not lis pendens, if the case goes no 
farther, but when a bill or declaration is filed the rule of lis pendens 
relates back to the service of the writ. (Sugd. on Vendors, 543.) 

And in Kentucky it matters not if lands are located in another 
county than that of the litigation. (Wickliffe v. Breckenridge, 
1 Bush, 427.) 

It has been held that lis pendens is inconsistent with the recording 
acts in this country. (City Council v. Page, Speare’s Eq. 159; 
Newman v. Ohapman, 2 Rand. 93.) 

One who purchases land pending a suit against his vendor to 
enforce a former vendor’s lien upon it for his purchase money is 
bound by the decree in the suit though not a party to it. (Hall v. 
Warner, 36 Ark. 217; Owing's Exr. v. Myers, 3 Bibb, 278; Truitt 
v. Truitt, 38 Ind. 16; Green v. White, 7 Blackf. 242.) 

A purchaser pendente lite is bound ‘by the result of the suit. (Hol- 
man v. Patterson’s Heirs, 29 Ark. 357; Thorpe v. Dunlap, 4 Heisk. 
674; Blanchard v. Ware, 37 Iowa, 305.) 

That his grantor fraudulently concealed the fact of the nithllentes 
of the action against him will not change the rule. (Blanchard v. 
Ware, supra; s. C., 43 Lowa, 53C.) 

Court takes no notice of the purchaser of the subject-matter 
pending the suit. (Cook et al. v. Mancius, 5 Johns. Chy. 89.) 

A party who takes under a grant from a defendant pending the 
suit, though he may acquire a legal title and is not a party to the 
suit, must abide the decision of the cause, and will be con- 
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cluded by the decree against his graritor, and be liable to be turned 
out of possession by process upon it. (White v. Carpenter, 2 Paige, 
252; Jackson v. Losee, 4 Sandi. Chy. 381.) 

After attorneys had filed a bill to enforce a lien for their fees, 
one who purchased the land did so with notice, and did not acquire 
a title clear of the attorney’s lien. (Wilson v. Wright, 72 Ga. 848.) 

A purchaser of land from a non-resident defendant in a suit to 
recover the land, and after the publication of a citation for four suc- 
cessive weeks had been made as prescribed for such service, and 
after the sheriff had made due return of the citation, is affected 
with notice of the suit and takes subject to the result. (Cassidy v. 
Kluge, 73 Tex. 154.) 

The rule that one who purchases pendente lite is bound by the 
subsequent proceedings is applicable to an assignee in ‘bankruptcy 
and to the transfer made by a bankruptcy proceeding. (Kimber- 
ling v. Hartley, 1 Fed. Rep. 571 [Kan.]). 

The law is that he who intermeddles with property in litigation 
does so at his peril,and is as ccnclusively bound by the results of the 
litigation, whatever they may be, as if he had been a party to it at 
the outset. (Tilten v. Cofield, 93 U. S. 168; Allen v. Halliday, 28 
Fed. Rep. 261.) 

Where a bill in chancery has been filed, the gravamen being the 
reformation of the mortgage and its swhsequent foreclosure, the 
lis pendens will bar the right of a grantee of a mortgagor obtaining 
a conveyance after the lis pendens becomes of force. (Bank v. Hol- 
lenbeck, 29 Minn. 322.) 

Where, upon a bill filed for a specific performance by a transfer 
of land, a decree for that purpose is entered, it is not a judicial sale; 
and any one purchasing from either party is chargeable with notice 
as lis pendens of all that is involved in the suit. (Gilman v. Hamil- 
ton, 16 Ill. 225.) 

A purchaser of mortgaged premises from a mortgagee pending 
a suit to redeem from the mortgage will hold subject to the equities 
of the parties seeking the redemption. (Roberts v. Fleming, 53 
Ill. 196.) 

If a purchaser buys property directly condemned to saie for 
a particular debt in a court of common law, and practically the same 
parties as those to the common-law suit carry the property to 
a court of equity, and then by decree sell it instead of selling under 
the common-law judgment, one who purchases pendente lite is as 
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much affected by that sale as if it had been had under the common- 
law judgment. (Smith v. Cohn, 65 Ga. 461.) 

A purchase of property made in Kentucky while there is a suit 
in which it is involved pending in another State, must be treated as 
a pendente lite purchase. (Fletcher v. Ferrell, g Dana [Ky.], 372.) 

The purchaser of land while a suit is pending to enforce a lien 
upon it, held to be a pendente lite purchaser, although the land was 
situated in another county. (Wickliffe v. Breckenridge, 1 Bush, 
427.) 

Lis pendens is a general notice of an equity to all the world. 
(Edwards v. Banksmith, 35 Ga. 213.) 

By filing the wife’s bill for divorce and alimony a lis pendens was 
established on the husband’s property. (Vanzant v. Vanzant, 23 
Ill. 536.) 

If a defendant in ejectment conveys the land pending the litiga- 
tion, and the grantee enters upon the land with or without notice of 
the pending suit, he is not only liable to be dispossessed by the writ 
of restitution if the plaintiff obtains judgment, but is also bound by 
the judgment as an instrument of evidence tto the same extent as it 


would have been binding upon his grantor had no conveyance been 
made. (Watson v. Dowling, 26 Cal. 124.) 

A bill was filed to set aside a sale of land made by an executor to 
himself. Held, that it constituted a lis pendens and annulled a con- 
veyance of the same land made by the executor pendente lite. 


(Carmichael v. Foster, 69 Geo. 372.) 


CHAPTER VIII. 
CASES WHERE THE DOCTRINE DOES NOT APPLY. 


The doctrine of lis pendens does not apply to tax or condemnation 
proceedings. 

The State statutes of lis pendens do not bind Federal courts. 

Lis pendens does not affect recording laws. (Wyatt v. Barwell, 
16 Ves. 435.) 

Independent of statute, a purchaser pendente lite from a party to 
a suit of the subject thereof takes it bound in his hands by any 
decree rendered against his vendor in that suit touching said sub- 
ject. By statute such purchaser is not bound by such decree unless 
and until the lis pendens is recorded as thereby directed, provided 
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he purchased without actual notice of the pending suit. (Easley v. 
3arksdale, 75 Va. 280; Hurn v. Keller, 79 Va. 415.) 

Where a suit was pending against a mortgagor, and the land 
sought to be charged was sold under a mortgage executed prior to 
the suit and bought by the mortgagee, it was held that the doctrine 
of lis pendens did not apply, as the title was derived from the mort- 
gage. (Coles v. Allen, 64 Ala. 98.) 

The doctrine does not apply to a purchaser of negotiable bonds 
for value before maturity. (Bank v. Ry. Co., 89 Texas, 329, 331.) 

Unless the court has jurisdiction of the res, it does not apply. 
(Carrington v. Brentz, 1 McL. 167.) 

And it applies only to rights or interests acquired from a party 
after the bringing of a suit, and not to a right theretofore contingent 
or conditional becoming perfect. (Hopkins v. McLaren, 4 Cow. 
667; Clarkson v. Morgan, 6 B. Mon. 441.) 

Lis pendens can only charge a purchaser from the party to the 
suit of the subject in controversy. (French v. The Loyal Co., 5 
Leigh, 627; Arnold v. Smith, 80 Ind. 417.) 

[n a suit by a plaintiff against two or more defendants, if it shall 
appear that one defendant has equities against other defendants, but 
that those equities do not affect the litigation in hand, and the 
cights of the defendants between each other are not attempted to 
Le determined, no lis pendens can be created between them, and 
a transferee of one of the defendants is not charged with implied 
notice of the equities between the co-defendants. (Bellamy v. 
Sabine, 1 De G. & J. 566.) 

In the same case: Held, that a person who, without notice of 
a suit, purchases from one of the defendants, property which is the 
subject of it, is not, in consequence of the pendency of the suit, 
affected by an equitable title of another defendant which appears 
on the face of the proceedings, but of which he has no notice, and 
to which it is not necessary for any of the purposes of the suit to 
give effect. (Ib.) 

A general bill for the account of personal estate, or of real or per- 
sonal estate, both consisting of various parts, has been ‘held not to 
create such a lis pendens as would affect a purchaser from a devisee. 
(Walker v. Flamstead, 2 Ld. Ken., 2d, 57.) 

Lis pendens presents no obstacle to the purchase by a defendant 
from a person not a party to the suit of a title superior to that of the 
complainant, and the setting up of this title to defeat the complain- 
ant’s equities. (Douglas v. Davies et al., 23 Ill. App. 618.) 
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The rule has been somewhat trenched upon; thus, where parties 
were concluded by foreclosure, it was held that the court might in 
its discretion have allowed a purchaser pendent« litc to have appeared 
in the suit and asked for a decree that the property should not be 
subjected if there was enough other property to satisfy the debt. 
(Jackson v. Centreville, etc., 64 lowa, 292; Severin v. Cole et al., 
38 lowa, 463; Crum v. Cutting, 22 Lowa, 411; Cooley v. Brayton, 16 
Iowa, 10.) 

Where there is a suit against trustees, if it happens that other 
trustees are substituted, the lis pendens will bind the new trustees 
and they need not be made formally parties. (Booraem v. Wood, 
12 Green, 372.) 

All persons who deal with executors or administrators when the 
estate is in process of settlement are subject to a lis pendens, and it 
applies as well after as before the decree. (Watlington v. Hawley, 
1 Desau. 166.) 

It is questionable if lis pendens is constructive notice of a man’s 
moral condition. (Moon v. Hershey, 90 Pa. St. 196.) 

The doctrine of lis pendens requires that property-sued for specifi- 
cally shall abide the result of the suit; but it will nlot authorize a 
lis pendens where it only seeks to recover its value. (Gardner 
v. Peckham, 13 R. I. 102.) 

The mention in a bill by a creditor to reach the interest of his 
debtor as devisee of an estate of an existing mortgage on that inter- 
est, and the making of the mortgagee a party defendant, without 
putting in issue the validity of the mortgage or asking any relief in 
regard to it, does not create such a lis pendens as to affect the valid- 
ity of a sale under the mortgage. (Cockrell v. Maney, 2 Tenn. 
Chy. 49.) 

In that case the court said: “ The bill does not contest the valid- 
ity of the mortgage, or state any fact wpon which such a contest 
could possibly arise. The question, therefore, comes to this, Does 
the mere statement in the bill of the prior mortgage (its validity not 
being put in issue, and no relief being asked against it) create such 
a lis pendens as to the mortgage that no step can be taken for its 
execution except upon application to the court and by its leave? 
In other words, what was the extent of the lis pendens in this case? 
If it included the interest acquired under the deed of trust, that is 
to say, if the bill sought to reach the interest of Frank Maney, which 
was covered by the trust, and in antagonism to the parties claiming 
under the deed, then as to svch an interest there would be a lis 
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pendens which would be notice to all the world. Otherwise there 
would be no such lis pendens. 

A purchaser after a decree of foreclosure, and before a writ of 
error is sued out, will not be affected by its reversal. (Mulvey v. 
Gibbons, 87 Il. 367.) 

If A., with no notice of a pending action, purchases property in 
litigation from one of the defendants, he is not affected by the 
equitable title of another defendant which appears on the face of 
the proceedings, but of which he has no notice, and to which it is 
not necessary to give effect. (Bellamy v. Sabine, 1 De G. & J. 
566.) 

A bill for an accounting has been held not to create such a lis 
pendens as would affect a purchaser from a devisee. (Walker v. 
Flamstead, 2 Lord Ken. 2d, 57.) 

A subsequent purchaser for a valuable consideration without 
actual notice, is not affected by a suit. pending to foreclose a mort- 
gage not duly recorded. (Newman v. Chapman, 2 Rand. 93; 
Douglas v. MeCrackin, 52 Ga. 596.) 

Lis pendens has no extra-territorial application. The rule that a 
suit pending is notice to all the world of the equities of the parties 
thereto in the subject-matter of litigation, is to be restricted in its 
application to all persons within the jurisdiction or State where 
said suit is pending; it has no extra-territorial application. Thus, 
rights acquired in this State in property which, at the time, was 
in litigation in the courts of a sister State of the Union, are not 
affected by the doctrine of lis pendens, although said courts of a 
sister State had ample jurisdiction over said property at the time 
such litigation was commenced. (Shelton v. Johnson, 4 Sneed, 
672.) 

A purchaser at a foreclosure sale, when the mortgage was made 
before suit brought against the mortgagor concerning the mort- 
gaged property, was held not bound by the lis pendens, although 
the decree of foreclosure and sale were both subsequent to the com- 
mencement of suit. (Fenwick v. Macy, 2 B. Mon. 469; Choudron 
v. Magee, 8 Ala. 570.) 

If a party has an equitable interest in the estate prior to suit, and, 
in consequence, should be made party defendant, neither he nor his 
assignee will be affected by notice of the suit, actual or constructive, 
unless he be made a party; and ‘his interest will only be affected 
from the time he is impleaded. (Parks v. Jackson. 11 Wend. 442.) 


A party holding an equity may defeat the lis fe:deis by buying 
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the legal title. (Gibler v. Trimble, 14 Ohio, 323; Clarkson v. Mor- 
gan, 6 B. Mon. 441; Irwin v. Smith, 17 Ohio, 226; Fogarty v. 
Sparks, 22 Cal. 142.) 

If at period of purchase the vendor had not then been made 
a party, the lis pendens will not bind his vendee, although the ven- 
dor may tthereafter be made a party, for vendees are chargeable only 
who buy from parties at the time. (French v. Co., 5 Leigh, 627; 
Stuyvesant v. Hone, 1 Sandf. Chy. 419; Parks v. Jackson, I1 
Wendell, 442; Scarlett v. Gorham, 28 Ill. 319; Parsons v. Hoyt, 24 
lowa, 154.) 

In a suit to enforce payment of purchase money of an estate 
where a claim of lis pendens was made, court said: “ Had the suit 
been prosecuted for the purpose of enforcing the lien, * * * 
making the premises directly the subject of litigation, * * * 
there would have been a lis pendens.” But such is not the case; 
* * * the judgment as presented in the record merely estab- 
lishes the amount of indebtedness, and changes its character from 
a simple contract debt to a debt of record. (Briscoe v. Bronaugh, 
1 Tex. 326.) 

Court said: "here suit is brought for the recovery of or in 
relation to ¢ «° ific property or right in equity, that suit may 
operate as const.uctive notice to all the world of the claim set up 
in relation to the particular property or equity; but such construc- 
tive notice is not to be extended beyond the immediate matter of 
the suit.” (Shearon v. Henderson, 38 Tex. 245; Russell v. Kirk- 
bride, 62 Tex. 459; Ray v. Rowe, 2 Blackf. 258.) 

Where money is in custodia legis, as in the hands of a sheriff, 
master, clerk or receiver, and a suit is brought to compel him to 
pay over to a party or into court for the benefit of one of the parties. 
such suit constitutes no lis pendens; he is amenable to the process 
and orders of the court through which he obtained the money in 
the first place; upon this subject the authorities are clear and 
uniform. 

It may be said that where a notice to guard against liability is 
given it creates no lis pendens. (C. & N. W. R. R. v. N. L. P. Co., 
70 Ill. 217; Bennett on Lis Pendens, § 136.) 

It has been held that an amendment setting up new matter, and 
filed without leave of court, creates no lis pendens. (Baldwin v. 
Love, 2 J. J. Marsh. 490.) 

Where the complainant in a foreclosure suit assigns all his interest 
in the mortgage pendente lite, and the defendant also sells his inter- 





